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In the Matter of

Definition of Markets for
Purposes of the Cable Television
Mandatory Television Broadcast
Signal Carriage Rules

TO: The Commission
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)

)
)

)

)

DOCKET FILE COpy ORIG.

CS Docket No. 95-178

PETmON FOR PARTIAL RECONSIDERATION
AND/OR CLARIFICATION

BLACKSTAR OF ANN ARBOR, INC. (hereinafter "Blackstar"), licensee of Station

WBSX(TV), Channel 31, Ann Arbor, Michigan (the "Station"), by its attorneys and pursuant to

Section 1.429 of the Commission's Rules, 47 C.F.R. § 1.429 (1995), hereby submits its Petition for

Partial Reconsideration and/or Clarification ("Petition") of the Report and Order portion of the Report

and Order and Further Notice of Proposed Rulemaking in the above-captioned proceeding adopted

April 25, 1996, by the Federal Communications Commission ("FCC" or "Commission") and released

May 24, 1996 ("ADI Report and Order").!'

I. INTRODUCTION

The action taken in the ADI Report and Order purported to resolve the issue of what market

definition methodology and related information should be used to govern the approaching 1996 must-

carry election cycle. Although the Commission generally commended the virtues of using updated

market information for each successive election cycle. it decided to postpone the transition from

Arbitron's Area of Dominant Influence ("ADI") framework to the Nielsen Designated Market Area

("DMA It
) system until 1999. expressing concern that such a wholesale change in methodology for the

1/ The summary of the Report and Order appeared in the Federal Register on June 10, 1996. 61 FED.
REG. 29312 (June 10, 1996). Accordingly, this Petition is timely filed.



1996 election cycle could create problems that might impair or disrupt service to cable subscribers.

ADI Report and Order, slip op. at 21-22.

However, in reaching that outcome, the ADI Report and Order failed to balance adequately

the need to prevent such disruptive problems with the Commission's well-established policy of using

updated market information for each must-carry election. thereby perpetuating an inequitable and

economically injurious situation for Station WBSX, and perhaps other licensees as well, who relied on

the Commission's statement that it would utilize such updated market data. Blackstar accordingly

requests the Commission to reconsider its decision in the ADl Report and Order to remedy this

problem by clarifying that, for purposes of the 1996 must-carry election, stations will be permitted to

utilize updated Arbitron ADI market designations where reliable evidence is available to substantiate

what Arbitron's designation would have been for the 1996 must-carry election.

As demonstrated herein, grant of the Petition would be both equitable and in the public

interest. Moreover, it would comport fully with the Commission's longstanding policy of using

updated market data for the 1996 election cycle while in no way implicating the concerns that led the

Commission to delay the transition to the DMA methodology

II. BACKGROUND

In its Reply Comments below, Blackstar specifically urged the Commission to weigh in its

deliberations the impact that continued use of the non-updated 1991-92 Arbitron market designations

for the 1996 election cycle would have on stations. like WBSX, that relied on the Commission's

stated policy to use updated ADI data. Reply Comments of Blackstar of Ann Arbor, Inc., in CS

Docket No. 95-178, filed February 26, 1996, at 6 ("Blackstar Comments"). The ADI Report and

Order failed to respond to Blackstar's contention that continued use of the 1991-92 data would

unfairly deny Station WBSX(TV) the opportunity to correct a designation that even Arbitron has

recognized as inappropriate.
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Specifically, Blackstar described the sequence of events which led the Station's previous

licensee to accede to the anomalous ADI designation for the Station suggested by Arbitron's sales

representative.p As Blackstar noted in its Reply Comments, the Station agreed to the ADI change

from Detroit to Lansing in the clear understanding that the change would be temporary only.

Moreover, it did so at a time -- prior to enactment of the 1992 Cable Act -- when a station's ADI

designation had no impact on its right or ability to be carried on local cable systems)/

As Blackstar noted, the must-carry changes wrought by the 1992 Cable Act caused the Station

considerable hardship during the must carry election process. The decision to employ 1991-1992 ADI

data for the initial election cycle in 1993 deprived the Station of the opportunity to correct its ADI

designation in time to be considered part of the Detroit ADI for the first election. Consequently,

although some cable systems in the adjacent Detroit ADI elected to carry the Station, a number of

other large cable systems in the market denied carriage to the Station. However, Blackstar took

solace from the Commission's statement in the implementing rule making for the new must-carry

provisions that it would utilize updated Arbitron ADI information for succeeding election cycles

beginning in 1996. See 47 C.F.R. § 76.55(e) ("ADI assignments will be updated at three-year

intervals. For the 1996 election period, the 1994-1995 ADI list will be used.... ").

In response to this situation, at Blackstar's request, both Nielsen and Arbitron agreed to return

WBSX to its original ADI: Detroit. Indeed, Blackstar submitted with its Reply Comments, a letter

from Arbitron (attached as Exhibit A hereto) [the" Arbitron Letter"] which evidenced Arbitron's

intention to redesignate the Station to the Detroit ADI effective with the 1993-1994 broadcast year.

That decision was based on the fact that WBSX's home county (Washtenaw County) and its city of

1:./ Specifically, the Station underwent a series of format changes, first from STY operations to a general
format independent station, and then from general format to Home Shopping.

"J../ Indeed, as Blackstar observed, it was only the enactment of the 1992 Cable Act which created the
necessity for the Station to correct its ADI designation; it had not needed to do so previously because its Home
Shopping format attenuated the Station's need for audience measurement services and such related issues as the
Station's ADI.
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license (Ann Arbor) are both located within the Detroit ADI and DMA. Blackstar further offered as

evidence of its commitment to the Detroit television market the fact that it has acquired LPTV Station

W48AV, Detroit, and has converted the low power television station to a translator station which

rebroadcasts the signal of WBSX.

However, circumstances again appear to have intervened to frustrate the Station's efforts to

correct its anomalous market designation. In its Reply Comments, Blackstar advocated making use of

current DMA information as the most practical alternative in light of Arbitron's departure from the

audience research business. The Commission did not respond directly to Blackstar's arguments.

Instead, ignoring the fact that both Arbitron and Nielsen would place the Station in the Detroit

market, the Commission dismissed Blackstar's arguments as nothing more than an attempt to increase

the area in which it could assert must-carry rights. ADl Report and Order, slip op. at 12Y

Rather than utilizing the current DMA information, the Commission decided to continue to use

Arbitron information for the forthcoming election cycle. and, more specifically, the same 1991-1992

ADI information that created the Station's dilemma in the first place. AD! Report and Order, supra,

slip op. at 24. Significantly, the Commission did not discuss whether stations should or would be

permitted to employ updated Arbitron information where it is available.

Blackstar respectfully submits that, in light of the availability of more current Arbitron ADI

information reflecting a change from the 1991-1992 publication, the Commission's decision to

continue to employ the outdated information is arbitrary. irrational and contrary to the Commission's

longstanding policy. While Blackstar does not contest the Commission's decision to defer the

transition to DMA until the 1999 election cycle, the rationales that supported that decision do not

1/ This conclusion, on its face, makes little sense. The gravamen of Blackstar's comments was that the
Station most appropriately belongs in the Detroit market rather than in the Lansing market for must carry
purposes. Part of the justification for this was the fact that both Arbitron and Nielsen identified Detroit market
as home for the Station. Blackstar advocated the use of DMA data as a readily available functional equivalent
substitute for ADI data. As far as Blackstar is aware, the use of DMA data would afford the Station no
geographic coverage advantage over use of the ADJ data
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equally support the use of the 1991-1992 Arbitron data in all circumstances. Accordingly, Blackstar

requests that Commission reconsider its action in the ADI Report and Order and clarify its ruling to

permit stations to rely on updated ADI information. such as that represented by the Arbitron Letter,

where it is available.

III. DISCUSSION

A. The Requested Clarification Would Hannonize the ADI Report and
Order With the Coounission's LOllI-Standing Policy Dictating the
Use of Updated Arbitron Market Infonnation For Each Must
Carry Election Cycle

In 1993, the Commission adopted a regulatory scheme that struck a balance between the

interests of broadcasters and cable operators. It afforded stability to cable operators by requiring

broadcasters to elect between their must-carry rights or retransmission consent for a three-year period

and determined that the ADI designations that formed the context for these elections would likewise

"be set for a three year period . to coincide with the election time frame . . . ."

Implementation of the Cable Television Consumer Protection and Competition Act of 1992, Broadcast

Signal Carriage Issues, 8 FCC Red 2965, 2975 1 38 (1993) [hereinafter "Report and Order"]; see

also 47 u.S.C. §§ 325(b)(3), 614. On the other hand. the Commission provided that broadcasters

would have the opportunity to reassess their elections at those three-year intervals based upon changes

in the marketplace, including changes in audience viewing patterns reflected by updated ADI

designations .

Even the Commission's rules acknowledged that the triennial must-carry cycle adopted in

1993 contemplated the use of updated, current market data for each must-carry/retransmission consent

election. The note to Section 76.55(e) of the Commission's rules states in relevant part that, "ADl

Assignments will be updated at three-year intervals. For the 1996 election period, the 1994-95 ADI

list will be used; the applicable list for the 1999 election will be the 1997-98 list, etc." 47 C.F.R. §

76.55(e), Note (emphasis added). Moreover, the Commission reinforced the point when it adopted
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the rule: In its Report and Order, the Commission flatly rejected the recommendation of several

commenters that the 1991-92 list of ADI county assignments "be frozen," stating that

a scheme whereby ADI designations will be set for a three-year period
designed to coincide with the three-year election time frame for the
must-carry/retransmission consent election. . will allow us to take
into account changing markets while at the same time providing
stability for the affected parties.

Report and Order in MM Docket No. 92-259, 8 FCC Red 2965, 2975 (1993) (emphasis added). The

ADI Report and Order did not retreat from these principles. On the contrary, it expressly

underscored their continuing sensibility and validity. The Commission stated:

We also recognize that over time the ADI market list will become
outdated and we are aware of the problems associated with freezing a
list of market designations. Moreover, in general, we continue to
believe that our 1993 decision to use updated market designations for
each election cycle to account for changing markets is appropriate.

ADI Report and Order, supra, slip op. at 20 (emphasis added. footnote omitted).

Thus, it is clear that the Commission envisioned the use of updated Arbitron information to

determine the rights and obligations of broadcasters and cable operators in succeeding must-carry

election cycles after 1993. However, the Commission appeared to believe that Arbitron's withdrawal

from the television audience research business simply made such updated information unavailable.

This apparent conclusion is erroneous. As demonstrated above, B1ackstar had received confirmation

from Arbitron prior to the cessation of its television audience research operations that the ratings

service intended to redesignate the Station to the Detroit ADI effective with the 1993-1994 book. It is

entirely possible, indeed likely, that other similarly situated stations also contacted Arbitron and

received such commitments.~/

Where such unequivocal evidence exists which reveals Arbitron's updated judgment relative to

the appropriate ADI designation of a particular station. the Commission should, consonant with its

2,/ While the number of such similarly-situated stations may prove to be small, this is no justification for
arbitrarily denying them the benefit of a policy that the Commission has consistently held to be in the public
interest.
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stated policy, give effect to Arbitron's updated designation for the purposes of the 1996 election

cycle. Such an approach would fulfill the mandate of the Commission's original rule (and the policies

underlying it) upon which both broadcasters and cable operators have relied. By contrast, the refusal

to give effect to such a determination by Arbitron, especially in light of the Commission recent

reaffirmation of the desirability of using updated information. would constitute an arbitrary and

capricious departure from this stated policy.

B. The Requested Clarification Implicates None of the Core Concerns
That Motivated the Commission's Action In the ADI Report and
Order

Finally, nothing in the ADI Report and Order mitigates against the conclusion that reliable.

updated Arbitron ADI information, where available, should govern the 1996 must-carry election. In

the ADI Report and Order, the Commission deferred the transition to Nielsen DMA data from ADI

data because it was concerned that such an immediate and wholesale shift to an entirely new market

definition scheme could create significant problems for broadcasters, cable operators and viewers.

Ido, slip op at 21. However. the Commission found no such problems implicated by the use of

updated Arbitron data within the existing ADI scheme. As the Commission stated, "it is clear that a

greater number of stations, cable systems, and cable subscribers would be affected by a switch to

DMAs than would be affected by simply using an updated AD! market list, as the rules had

contemplated." Ido (emphasis added).

To the extent that giving effect to such evidence would entail certain burdens for cable

operators, the Commission ha..o;; already determined that such burdens and disruptions "would [not]

outweigh the benefits of using a more current market list tI Ido Moreover, the Commission

recognized that tI [u]nder the framework established in 1993 to use updated market lists for each

election, such changes would have occurred in at least some markets due to the redesignation of
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counties among ADIs by Arbitron." [d. §.! Accordingly, use of such updated Arbitron information

would be entirely consistent with the ADI Report and Order

In 1993, the Commission clearly stated its policy and intention to use updated Arbitron

market data for subsequent must-carry election cycles. In amending its rules in the ADI Report and

Order, the Commission neither modified nor abandoned that bedrock precept. Instead, it

reemphasized the vitality of the principle. Giving effect to evidence of the determination reflected in

the Arbitron Letter by declaring the Station to be within the Detroit ADI for the approaching 1996

must-carry election is entirely consistent with this policy In addition, such an approach would also

be equitable because it would merely effect a change of the sort originally contemplated when the rule

was adopted. Accordingly, cable operators can claim no prejudice from the change. By contrast,

giving effect to such determinations would simply validate Blackstar's reasonable reliance on a policy

to which the Commission continues to hew.

IV. CONCLUSION

FOR THE FOREGOING REASONS, Blackstar respectfully requests that the Commission

reconsider its decision in the ADI Report and Order and clarify that, where reliable, updated Arbitron

information is available which affects the ADI designation of a particular broadcast station, the station

§./ Moreover, it should be noted that the impact of any such disruptions is likely to be reduced even
further by the fact that few stations are likely to have the documentation to demonstrate the AD! determination
that Arbitron would have made had the 1994-1995 Television AD! Market Guide been published as expected.
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will be permitted to rely on that updated information for purposes of the approaching 1996 must-carry

election.

Respectfully submitted,

BLACKSTAR OF ANN ARBOR, INC.

By:
Erwin G. Krasnow
Eric T. Werner
VERNER, LUPFERT, BERNHARD

MCPHERSON AND HAND

901 - 15th Street, N.W.
Suite 700
Washington, D.C. 20005-2301
(202) 371-6000

Its Attorneys

Dated: July 10, 1996
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James E. Mocarski
Midwestern Vice President
Television Station Services

May 17, 1993

Mr. Christopher J. Webb
Vice President/General Manager
WBSX-TV
3975 Varsity Drive
Ann Arbor, MI 48108

Chris:

EXHIBIT A

Thanks for the reminder calIon my March 30 letter. I sent your
request to our policy people and didn't make a note to follow-up
with them.

Effective with the 1993/1994 broadcast year, we will treat WBSX
as a home station to the Detroit ADI.

This decision is based on your request to do so and is allowed
because your home county (city of license location) is within the
Detroit ADI.

Please let me know if you have any questions.

211 East Ontario • SUite 1400 • Chicago. IllinOIS 60611
(312)266-4155. Fax(3 1 2)266-4177


